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NPDES permit.” [lllinois Environmental Protection Agency v. Illinois Pollution Control
Board, 386 I1l. App. 3d 375, 381 (2008).

The IEPA must comply with the Act and the Board’s general water quality regulations to
protect and maintain water quality standards in Illinois before issuing a NPDES permit. /d.

In the present case, the IEPA issued NPDES permits to the District for each of its water
reclamation plants allowing the District to discharge effluent for a set period of time and in
accordance with set criteria. In August 2006, the District applied to the IEPA for reissuance of
its existing NPDES permits for its three largest water reclamation plants: the Stickney plant,
the Calumet plant, and the O’Brien plant.

The Stickney plant is situated in Cicero and treats wastewater from sections of Chicago and
its suburbs. Its main outfall discharges to the Chicago Sanitary and Ship Canal.

The Calumet plant, located in Chicago, treats wastewater from areas of Chicago and the
south suburbs. Its main outfall discharges to the Little Calumet River.

The O’Brien plant, located in Skokie, treats wastewater from parts of Chicago and the
suburbs. Its main outfall discharges to the North Shore Channel.

In November 2009, the IEPA issued draft permits for the Stickney, Calumet and O’Brien
plants that did not include any numeric limits on the amount of phosphorus discharged. The
IEPA ordered a public comment period to run through mid-December 2013. In late 2009,
petitioners submitted comments stating that the permits should include limits on the water

reclamation plants’ phosphorus discharges.

Petitioners contended that high levels of phosphorus discharged by the Stickney, Calumet,
and O’Brien water reclamation plants contribute to the growth of excess levels of algae and
plants in both receiving and downstream waters, which in turn leads to wide fluctuations in
dissolved oxygen levels over a 24-hour period, as the plants and algae produce oxygen during
daytime hours and breathe it at night.

Petitioners discussed how such phosphorus pollution is causing or contributing to
non-compliance with applicable water quality standards. The water quality standards cited
were those involving certain numeric and narrative standards. The numeric standards provide
that dissolved oxygen concentrations shall not fall below certain specific numeric limitations
set by the Board. See 35 Ill. Adm. Code 302.206, 302.405, amended at 39 1ll. Reg. 9388 (eff.
July 1, 2015). The more general narrative standards set by the Board requires Illinois bodies of
water to be free from unnatural plant or algal growth. See 35 I1l. Adm. Code 302.203, amended
at 39 Ill. Reg. 9388 (eff. July 1, 2015) (“[w]aters of the State shall be free from sludge or
bottom deposits, floating debris, visible oil, odor, plant or algal growth, color or turbidity of
other than natural origin”); 35 Ill. Adm. Code 302.403, amended at 39 Ill. Reg. 9388 (eff. July
1, 2015) (“Waters subject to this subpart shall be free from unnatural sludge or bottom
deposits, floating debris, visible oil, odor, unnatural plant or algal growth, or unnatural color or
turbidity.”).

Petitioners offered expert testimony, scientific treatises, and water quality criteria
developed by the United States Environmental Protection Agency (USEPA) and other states
showing that levels of phosphorus in the water bodies need to be below 1.0 mg/L in order to
prevent violations of the numeric and narrative standards.
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the Act (415 ILCS 5/41(a) (West 2014)). Petitioners argue that the Board erred in denying their

motion for summary judgment and granting summary judgment for respondents. The Board
entered the summary judgment order for respondents pursuant to section 101.516(b) of Title
35 of the Illinois Administrative Code (35 1ll. Adm. Code 101.516(b), amended at 39 Ill. Reg.
12848 (eff. Sept. 8, 2015)), which states:

“If the record, including pleadings, depositions and admissions on file, together with
any affidavits, shows that there is no genuine issue of material fact, and that the moving
party is entitled to judgment as a matter of law, the Board will enter summary
judgment.”

Section 101.516(b) mirrors section 2-1005(c) of the Illinois Code of Civil Procedure (735
ILCS 5/2-1005(c) (West 2014)), which provides for summary judgment in civil proceedings
and for which the standard of review is de novo. We employ the same de novo standard of
review here. See Romano v. Municipal Employees Annuity & Benefit Fund, 384 11l. App. 3d
501, 503 (2008) (employing the de novo standard of review when reviewing the administrative
agency’s grant of summary judgment).

Because the parties here filed cross-motions for summary judgment, they have agreed that
no genuine issue of material fact exists and that only a question of law is involved. Harwood v.
McDonough, 344 111. App. 3d 242, 245 (2003). However, the mere filing of cross-motions for
summary judgment does not establish that there is no issue of material fact, nor does it obligate
the Board to render summary judgment. Pielet v. Pielet, 2012 1L 112064,  28.

Review of the record indicates that genuine issues of material fact exist as to whether the
IEPA complied with the Act and the corresponding federal and Board regulations when issuing
final permits for the Stickney, Calumet, and O’Brien plants.

The Act (415 ILCS 5/11 (West 2014)) incorporates Clean Water Act requirements into the
Illinois NPDES permitting program. NPDES permits must “contain those terms and
conditions, including but not limited to schedules of compliance, which may be required to
accomplish the purposes and provisions of this Act.” 415 ILCS 5/39(b) (West 2014). Pursuant
thereto, the Board has adopted regulations requiring the IEPA, when establishing the
conditions of each issued NPDES permit, to “ensure” that the permit prevents discharges of
pollutants that have the “reasonable potential” of violating any Illinois water quality standard,
including State narrative criteria for water quality. See 35 IIl. Adm. Code 304.105, amended at
38 11 Reg. 6107 (eff. Feb. 26, 2014), 309.141(d)(1), 309.143(a), amended at 39 1ll. Reg. 9433
(eff. June 26, 2015). The IEPA must also “ensure” that NPDES permits are sufficiently
stringent to comply with federal regulations (35 11l. Adm. Code 309.141(d)(2) (2015)), one of
which similarly requires that such permits prevent discharges of pollutants having the
“reasonable potential” of violating a State water quality standard. See 40 C.F.R.
§ 122.44(d)(1)(i) (2016).

Water quality standards have two primary components: designated uses for a body of water
(such as public water supply, recreation, or agriculture) and a set of criteria specifying the
maximum concentration of pollutants that may be present in the water without impairing its
suitability for designated uses. American Paper Institute, Inc. v. United States Environmental
Protection Agency, 996 F.2d 346, 349 (D.C. Cir. 1993). “Criteria, in turn, come in two
varieties: specific numeric limitations on the concentration of a specific pollutant in the water
(e.g., no more than 0.05 milligrams of chromium per liter) or more general narrative statements
applicable to a wide set of pollutants (e.g., no toxic pollutants in toxic amounts).” Id.

-5.












